THE BEGOL.GGY CANTER | NC
| BLA 94-620 Deci ded Sept enber 30, 1997

Appeal froma decision of the Area Manager, (ottonwood Resource Area,
| daho, Bureau of Land Managenent, denying protest of tinber sale. 1D
060- T4- 005.

Afirned.

1 Environnental Quality: Environnental S atenents--Tinber
Sal es and D sposal s

The BLMnay properly proceed with a proposed ti nber
sal e where the environnental assessnent adequatel y
considered all relevant natters of environnental
concern, including the inpact of the sale and
roadbui I ding on wldlife, water quality and fish

habi tat, and where the finding that the sal e woul d not
significantly affect the human environnent was
supported by the record and was reasonabl e.

APPEARANCES. Wi TiamHaskins, Mssoula, Montana, for Appellant; Fitz U
Rennebaum D strict Manager, eur d Alene DO strict, Idaho, and Lanny Q
WI son, Area Manager, ottonwood Resource Area, |daho, for the Bureau of
Land Managenent. 1/

(PN ON BY ADM N STRATI VE JUDEE THRRY

The Ecol ogy Genter, Inc. (EQ) has appeal ed froma My 31, 1994,
Deci sion of the Area Manager, (ottonwood Resource Area, |daho, Bureau of
Land Managenent (BLMV), denying its protest against an April 21, 1994,
Deci sion Record and deciding to proceed with the Forgotten 400 tinber sal e
(1D 060-THA-005). The EQ filed a Petition for Say of the effect of BLMs
Deci si on which the Board denied by an O der dated Septenber 28, 1994.

In April 1994, consistent wth section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), 42 US C § 4332(2) (0O (1994), BLM

1/ By order dated Sept. 28, 1994, the Board granted amcus curiae status
to the Resource Qganization Oh Tinber Supply and provided that it woul d
have until Qct. 31, 1994, to file an amcus brief. No brief was filed.
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prepared an Environnental Assessnent (EA) of the inpact of a tinber harvest
| ocated approxinately 2-1/2 mles south of Hk dty, ldaho, in secs. 27,
28, 33, 34, and 35, T. 29 N, R 8 E, Boise Mridian, |Idaho Gounty, Idaho.
The EA (1D 060-89-13) was pre pared by an interdisciplinary teamof BLM
enpl oyees, including a forester, soil scientist, archeol ogist, outdoor
recreation planner, area biol ogi st, and range conservationist. The BLM
considered two alternative tinber harvests and a no-action alternative.

J these three alternatives, BLMultinatel y sel ected Alternative 2,
whi ch invol ved the renoval of 3.2 mllion board feet (MWf) of tinber from
172 acres in six units, the construction of 3.6 mles of newroad, and the
reconstruction of 1 mle of existing road. 2/ The area is bordered by
Arerican Rver on the north and Red Rver on the south. (EA at 7, Appendi x
at 5 (Map of Alternative 2).) Tinber harvesting was to be acconpl i shed by
neans of overstory renoval and tractor yarding, and various neasures were
included in the EAto mtigate the environnental inpact of the harvest.
(EAat 3.) In particular, a nonitoring plan was devel oped for the ti nier
sale. (EAat 4, Appendix at 19-21.)

Based on the EA and staff reports, the Area Manager signed a "H nding
of No Sgnificant Inpacts (FONS) and Deci sion Record” in which he approved
tinbber harvesting pursuant to Alternative 2. (Decision Record at 1.) The
Area Manager focused on the fish habitat whi ch he recogni zed as a prinary
resource concern in the project area. He explained that past actions have
severely degraded the fish habitat to the point where further decreases
woul d have a najor inpact on the resource. He stated that the key limting
habitat factor is wnter rearing habitat. The Area Manager pointed out
that Alternative 2 reduces by 30 percent (conpared to the proposed acti on,
Aternative 1) the anount of sedinent predicted to reach the Anerican R ver
which relates to a |l ess than 1-percent decrease in wnter rearing potential
due to cobbl e enbeddedness. The Area Manager asserted that the initiation
of the fish habitat inprovenent project wll provide an i nprovenent in
wnter rearing habitat of 10 to 20 percent for the reach. He stated that
sel ection of Alternative 2 reduces the vol une harvested by 9 percent while
reduci ng the inpacts due to sedinent to virtually zero. 1d.

The Decision Record listed several mitigation neasures, recommended in
the EA which wll be accepted and devel oped in this project. Sockpiling
30 strawbales will allowfor pronpt erosion control. Breaching the ol d
ditchwll provide the opportunity for trapped water to be drained wth
mninal erosion inpacts. dosing the road | ocated on the east side of Lhit
1 wll also reduce the anount of sedi nent reachi ng Anrerican R ver.
Sabilizing roads for 1 year followng construction wll mninze potential
adver se sedi nent inpacts. 3/ Gaveling draw crossings, wth rock

2/ Aternative 1 involved the harvesting of 3.5 Mwf of tinber from 185
acres and the construction of 5 mles of newroad and the reconstruction of
1 mle of existing road. (EAat 3.)

3/ However, this neasure is not required for wnter |ogging, nor does this
neasure apply to Lhit 1 which is adjacent to an existing road. (Decision
Record at 1.)
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size deter mned by availability, wll serve to further reduce al ready | ow
inpacts fromthe alternative sel ected. By including this neasure, BLM
acknow edged that sedinent is a key limting factor for fish habitat in the
project area. (Decision Record at 1.)

The Area Manager found that the tinber sal e was designed wth a very
high level of erosion mtigation (80 percent) and provided for nai ntenance
of wldlife habitat and other resource val ues. Based on these factors and
the anal ysis of the potential environnental inpacts contained in the EA he
determned that the inpacts were not expected to be significant and that an
environnental inpact statenent (HS was not required. (Decision Record at
1)

The EQ filed its protest on My 23, 1994, chal | enging BLM s deci si on
not to prepare an HS Specifically, EQ contended that BLMis required to
adopt adequate mitigati on neasures and conpl et e adequat e cunul ative effects
anal yses regarding old gronth forest, biological corridors, water quality,
and quantity and fish habitat before the decision to forego the preparation
of an BS can be nade. (Protest at 3.) In his May 31, 1994, Decision, the
Area Manager denied EQ's protest, addressing each of the concerns
presented. O June 10, 1994, the tinber sal e was awarded to Boi se Cascade
Qorporation. The EQ has appeal ed the Area Manager's Deci si on.

[1] It is well established that the Board wll affirma finding of no
significant environnental inpact wth respect to a proposed action if the
record establishes that a careful review of environnental problens has been
nade, all relevant environnental concerns have been identified, and the
final determnation is reasonable. B ue Muntains B odiversity Proj ect,
139 I BLA 258, 265-66 (1997); Bill Arnstrong, 131 IBLA 349 (1994); G Jon
Roush, 112 IBLA 293, 297 (1990). The record nust establish that the FONS
was based on "reasoned decision naking." Fritiofson v. Aexander, 772 F. 2d
1225, 1236 (5th dr. 1985). Thus, one chal l engi ng such a findi ng nust
denonstrate either an error of lawor fact or that the analysis failed to
consi der a substantial environ nental problemof material significance to
the proposed action. Qacier-Tw Medicine Alliance, 88 I BLA 133, 141
(1985). The ultinate burden of proof is on the challenging party. Inre
B ackeye Again Tinber Sale, 98 I BLA 108, 110 (1987). Such burden nust be
satisfied by objective proof. Inre Wper Horas Tinber Sale, 86 | BLA 296,
305 (1985). Mere differences of opinion provide no basis for reversal.

See Gady v. Morton, 527 F.2d 786, 796 (9th dr. 1975); Qurtin Mtchell, 82
| BLA 275, 282 (1984).

Inits Satenent of Reasons (SR, EA raises essentially the sane
concerns it raised inits protest. V& wll address those concerns
seriatim

ol ogical Gorridors

The EQ refers to BLMs Deci sion, which acknow edges that the issue of
bi ol ogi cal corridors was not addressed in the Forgotten 400 EA even
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though BLMmai ntai ns that there woul d be roughly 14 percent of the ridge
top corridor directly affected by tinber cutting. (SORat 1; Decision at
1.) The BLMstated that because there woul d be no clearcutting and
understory trees and because seed trees and snags woul d be left in the
cutting units, there woul d be no breaks in the tinbered biol ogi cal
corridor. 1d. According to EQ, BLMdoes not understand what a bi ol ogi cal
corridor represents. The EQ clains that such a corridor nust naintain not
j ust sone undi scl osed anount of undersi zed "tinber," but rather the cl osed-
canopy, contiguous forest cover such as now exists in nuch of the project
area. The EQ asserts that the corridor nust be capabl e of supporting
speci es such as goshawk, wol verine, lynx, and elk that require a
significant neasure of security habitat. (SRat 2.)

The BLMadmits that it did not consider the inpact of tinber sale
activities on ridgetop biological corridors because no concerns had been
rai sed during the public scopi ng process that preceded preparation of the
EA (Decision at 1, Answer at 2-3.) The BLMstates that | oss of cover and
security areas would occur for big gane. (EA at 32.) Regarding the elk,
BLMnotes that the Forgotten 400 tinber sal e anal ysis area provides the
| argest unroaded security area wthin the el k habitat effectiveness (BE)
anal ysis area, and consequently, val ues associated wth this area are quite
high. 1d. at 17. The BLMhas devel oped BE objectives for the area.
(Managenent Franework Plan (MPP) and 1991 BBMH k dty Resource j ective
Minagenent Pl an; 1d.) The BE eval uation areas are established in specific
I ocations, and a sunmary of B obj ectives, thresholds, and required
mtigation are included in the appendix to the FAat 23. |1d. According to
BLM el k habitat effectiveness woul d i ncrease due to road restrictions and
juxtaposition of cover/forage. 1d. at 32

The EA states that the general area does not provide optinum habit at
for wol verine, lynx, or goshawk. (EA at 33.) Nbo docunented sightings of
wol verine or |ynx have been reported wthin 10 kil oneters of the area, and
no sightings of goshawk have been docunented for the area. 1d. at 19, 33.
The BLM concl uded that no adverse inpacts to the wol verine, |ynx, or
goshavwk are anticipated fromthe tinber sale. 1d.

The EQ accuses BLMof "high grading” the larger grand fir, dougl as
fir, spruce, and | odgepol e, while depleting habitat for wildlife.
According to EQ, the larch and ponderosa pi ne schedul ed to be | eft do not
represent a significant structural conponent in the vast najority of the
project area. (SXRat 2.) The BLMpoints out that stands in the project
are mature to overnature | odgepol e pine, grand fir, and douglas fir, and
that nortality is increasing in the grand fir and Iodgepole pi ne due to ol d
age, insects, and disease. The BLMstates that silvicultural prescriptions
recommend t he removal of the najority of the mature and overnmature trees
fromthe identified stands. (Answer at 3; EAat 2, 5.) However, BLM
states that it intends to leave all grand and douglas fir |ess than 12-
i nches dianeter breast height (DBH, and | odgepol e pi ne | ess than 8-inches
CBH together wth all western |arch and ponderosa pine. (EAat 2, 5.)
This woul d | eave nmature trees scattered "t hroughout the harvested units."
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Id. at 25. Further, large portions of the ridgetop in the project area are
not to be subjected to tinber harvesting. (EA Appendix at 5.)

VW do not find that BLMhas erred by failing to consider the affects
of the sale on the ridgetop corridor. (Decision at 1.) The EQ has
submitted no evidence that any wldlife may be adversely affected by the
renoval of overstory inthe sale units, especially where all of the
understory wll remain. (EAat 25.) The EQ has offered nothing to
suggest that all of the neasures taken by BLMw || not provi de adequate
di spersal cover for all wildlife or that, during and after tinber
harvesting, the ridgetop wll not continue to permt the proper
di spersenent of wldife through the project area. Appellant has not
provi ded any evidence that any wldlife may be adversely affected in a
significant way by the small anount of clearcutting that wll occur in
connection wth the creation of skid trails, |andings, and newroads at
scattered sites in the project area

AQd Gowh Sands

The EQ next contends that BLMfailed to deternine, using designated
criteria, whether there are any stands of old growh tinber in the project
area, and assunming there are none, that BLMnust provide for nanagenent of
the area so as to restore such a stand. (S(Rat 2-3.) The EQ states that
the project area contains stands that are the "nost capabl e of providing a
| arge bl ock of contiguous old growth in all of the eastern half of the Hk
dty towship." 1d. at 3.

The Area Manager specifically stated, in his My 1994 Decision, that
the project area does not contain any tinber stands that neet "old growh
criteria." (Decision at 2.) Ve recognize that he did not nake those
criteria clear. That failing has been rectified on appeal. The BLMstates
that old gronth forests devel op wth clinax plant associations, and that
the clinax habitat type for the project areais a grand fir forest.

(Answer at 4, EAat 10.) The BLMnotes that the tracts to be harvested are
prinarily conposed of |odgepole pine. The BLMasserts that field

reconnai ssance by the area biol ogi st, coupled with the stand type tabl es
and the clinmax plant association, indicated that the stands included in the
tinber sale did not present the characteristics of old growth and therefore
concl uded that old growth was not an issue. (Answer at 4, EAat 10.) See
al so Upper Mbhawk Gormunity Gouncil, 104 I1BLA 382, 383, n.1 (1988) ("Qd-
growth tinber i1s defined by BLMas tinber at |east 196 years ol d");
"Slvicultural Prescription Fornjs],” Sand ID 400 (7, 9-12, 14, 17, 21),
dated Mar. 29 and Apr. 4, 1989 (Average stand age from60 to 120 years).
The EQ has provi ded no evidence that the project area contains any stand
of old growh ti nber.

Mre inportantly, EQ's contention that BLMwas required to provide
for the restoration of old growth tinber does not denonstrate any
deficiency in the EA The EA was properly concerned only wth anal yzi ng
the environnental consequences of the proposed tinber sale. It did so.
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Further, even assuning that BLMhas been responsi bl e for the removal of ol d
grow h tinber in the general area of the tinber sale, and even particularly
inthe sale area, we know of no authority that requires BLMto restore such
tinber in the course of its managenent of the project area, and Appel | ant
has not referred us to any. Ve thus discern no violation of any Federal
statute or regul ati on.

Vdter Quality and H sh Habitat

Next, BEQ contends that BLMhas failed to consider the site-specific
inpact to fish habitat in the nearby sections of the Awrican and Red
Rvers that wll occur as a result of increased sedinent entering the
rivers due to roadbuilding and logging. (SORat 4.) It indicates that BLM
admts that sedinent yields in those sections already fail to neet
standards for supporting fish habitat established for the entire rivers and
asserts that sale activities wll only further degrade these | ocal
conditions. Id. at 3-4. In particular, EQ states that BLMhas failed to
consi der the site-specific inpact of cobbl e enbeddedness, which occurs as a
result of the introduction of sedinent and then adversely affects fish
habitat in those river sections. 4 1d. at 4 The EQ concludes that this
condi tion, which currently does not satisfy the BLMstandard, w |
significantly increase in those stretches not schedul ed for fish habitat
i nprovenent, thus significantly affecting wnter rearing habitat (whichis
a key aspect of fish habitat). Id.

Initially, BEQ disputes the scope of the anal ysis perforned by BLM in
terns of the anticipated inpact to water quality and fish habitat. It
argues that BLMfocused on the inpact to the rivers as a whol e, thus
diluting the significance of the inpact to the particul ar stretches
imedi ately affected by the nearby planned tinber sale activities. (SR at
3, 4) The EQ ignores the fact that BLMfocused not only on the effect on
the rivers as a whole, but also the affect on the "l ower reach[es]" of
those rivers. 5 (EAat 23-25.) V¢ are not persuaded that this scope of
anal ysis was not sufficient for BLMto properly assess the inpact to water
quality and fish habitat fromtinber sale activities in the project area.

Admttedly, the sections of river in closest proxinmty to the pl anned
tinbber sal e have degraded fish habitat since they already receive |evels

4/ (obbl e enbeddedness is a condition in a streanbed where the rocks
becone enbedded in fine grains of soil, and thus the bed does not properly
support fish rearing since juvenile salnonids use the interstitial spaces
for overwntering. (EA at 12-13.)

5/ The record does not define what is neant by the "l ower reach[es]."” W&
nay presune that it includes the stretches of both rivers near where they
jointo formthe South Fork dearwater R ver, thus enconpassing the
approximately 2-mle long sections of both rivers that pass near the
project area. The BLMnotes that the watersheds for the | ower reaches of
the rivers total 4,130 and 4,548 acres. (EA at 9.)
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of sedinent that exceed BLMstandards for the rivers in their entirety.
(EAat 9.) W start wth the fact that the watersheds of the | ower reaches
of the two rivers naturally contribute sedinents to those stretches of
river. The BLMreports that they naturally contribute 82.2 (Il ower
Anerican) and 91.1 (lover Red) tons of sedinent each year. 1d. In

addi tion, past |and-disturbing activities in the watersheds continue to add
addi ti onal sedinents to the river secti ons, bringing the annual totals up
to 109.4 (lower Arerican) and 126.6 (lower Red) tons. Id. Thisis 33
(Anerican) and 39 (Red) percent over baseline (natural) “conditions. |d.
The BLM's MFP obj ective for sedinent yields fromthe watersheds of both
rivers is 30 percent over baseline conditions. Id.

The under st andabl e consequence of the existing high sedinent vyields
results in an ongoi ng degradation in the quality of the fish habitat in the
two river sections. The BLMreports that the rivers as a whol e provi de
only 55 (Anerican) and 65 (Red) percent of the potential habitat that woul d
be found were the rivers in their pristine natural state. (EAat 11.)

This does not satisfy the MFP objective for both rivers of 80 percent. 1d.
The BLMthen broke down its assessnent of the current quality of the fish
habitat versus its potential into various habitat el enents. 6/ 1In each
case, the elenent was degraded. |d. at 12. For instance, the el enent of
cobbl e enbeddedness, which woul d natural |y be | ess than 25, was 36 percent
inthe | over reaches of the Anerican R ver. Id. The BLMnoted that there
were various factors influencing anadronmous fish production. Arranged in
terns of their inportance to such production, they are: \Wnter rearing
habi tat, instreamcover, active/potential woody debris, and pool/riffle
ratio. 1d. The nost mportant by far, was wnter rearing habitat, which
inturn was nost affected by cobbl e enbeddedness. Id.

The overriding question is whether the introduction of additional
sedinent as a result of the planned tinber harvesting and road buil di ng
Wil result inasignificant inpact to the quality of water and fish
habitat in the Anerican and Red Rvers. W start wth the fact that EQ
has presented no evidence to dispute BLMs determnation that the soils in
the project area already have a "l ownoderate potential for erosion from
tinber harvest.”" (EAat 8.) Neverthel ess, BLMexpects that tinber sal e
activities, by thenselves, wll in fact result in the introduction of sone
additional sedinent in the rivers due to increased erosion. 1d. at 21.
The BLMpredicts that there will be additional sedinent yields of 13.3
(lower Anerican) and 1.6 (lower Red) tons per year in the first year. |d.
at 9, 23, 24. Total sedinent yields wll be 122.7 (lower American) and
128. 2 (Iovxer Red) tons per year inthe first year. 1d. at 23. This
represents 50 (I ower American) and 41 (lower Red) percent over baseline
(natural) conditions. 1d. Qearly, this exceeds the MAP obj ective of

6/ These el enents are cobbl e enbeddedness, spawning gravel s, pool /riffle
ratio, summer tenperature, active/potential debris, pool quality, instream
cover, bank cover, and bank stability. (EA at 12.)
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30 percent over baseline conditions. 1d. at 9. Thus, the BLMstandards
wll, at least initially, be further exceeded as a result of the pl anned
tinber sale. However, BLMthen expects total sedi nent yiel ds to decrease
to 38 (lower Anerican) and 39 (lower Red) percent over baseline conditions
inthe second year. 1d. at 23. The yield would renain at 39 percent in
succeedi ng years, in the case of the |ower reaches of the Red Rver. Id.
However, it woul d decrease to 35 percent in the third year and stabilize at
that level, in the case of the | ower reaches of the Arerican Rver. |d.

In neither case, would the MAP obj ective of 30 percent over baseline
condi ti ons be achi eved followng initiation of tinber sale activities. 7/
However, it is not currently being achieved. Further, total sedi nent
yields would be at or close to the presale yields after 1 year. 8 Inthe
case of the lower Red Rver, BLMconcluded that the current trend in total
annual sedinent yields "would continue.” 1d. at 25. In the case of the

| oner Anerican Rver, BLMcharacterized anticipated i ncreases in such
yields as "l ow' adverse inpacts. 1d.

The EQ has presented nothing to dispute BLMs concl usion that the
largest increase in sedinent yields wll be tenporary, lasting only 1 year,
nor does it denonstrate that the tenporary increase, followed by either the
sane or slightly higher yields as currently exist, constitutes a
si gni ficant adverse inpact.

The BLM al so consi dered the inpact of increased sedi nent yields on the
fish habitat. It concluded that cobbl e enbeddedness woul d i ncrease, at
nost, by less than 1 percent in the case of both the Awrican and Red
Rvers. (EAat 29, 30, 31.) The result would be a simlar slight inpact
on wnter rearing habitat. 1d. at 30, 31. Admttedly, BLMdid not

7 1t should be remenbered at this point that the instant case does not
concern whether BLMw ||, during the course of tinber sale activities,
satisfy its land use pl anning obj ectives, but whether, at the tine the Area
Manager decided to go forward wth the sale, he was sufficiently inforned
regardi ng the environnmental consequences of such action.

8/ The BLMalso noted that its analysis did not take into account the
beneficial inpact of closure of the existing road segnent near Lhit 1,
which is located in the drai nage area for the | ower Anerican Rver, and the
graveling of the existing 1-mle long road, which is located in the

drai nage area for the loner Red Rver. (Decision at 3; Answer at 5.) In
the latter case, BLMpredicted that sedinent yields in the | ower Red R ver
woul d fall belowthe current |evel of 39 percent above baseline conditions,
even inthe first year. (EA at 24; Decision at 3.) Appellant has provided
no evidence to the contrary. The BLMal so noted that its anal ysis did not
take into account the beneficial inpact of fish habitat inprovenent efforts
onthe 1/2-mle long stretch of the |ower Anerican Rver. (Decision at 2-
3.) The BLMpredicted that such efforts woul d cause sedinent yields in the
river to fall belowthe current |level of 33 percent above baseline
conditions after the first year. 1d. at 3. Again, Appellant has provided
no evi dence to the contrary.
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indicate the inpact on cobbl e enbbeddedness in the | ower reaches of the two
rivers, or even those stretches nearest the project areas. Neverthel ess,
BLM does know what current sedinent yields are in the | ower reaches of both
rivers, and the resulting inpact on fish habitat (particularly in terns of
cobbl e enbeddedness) in the | ower reaches of the Anerican R ver (which
woul d be the nost affected by the tinber sale). (EAat 9, 12.) In
addition, BLMknows what increased sedinent yields wll be in the | ower
reaches of the two rivers as aresult of the sale. (EA at 23, 23-24, 24-
25.) Thus, BLMhad enough infornation to be able to assess the inpact on
fish habitat in the | ower reaches of the Arerican and Red R vers. That

i npact was not considered to be significant even in those stretches that
woul d not be subjected to fish habitat inprovenent. Mreover, it is
inportant to renenber that the predicted increase in sedinent yields, and
thus the resulting inpact to fish habitat, is expected to be short-Iived.
After the first year, sedinent yields, and thus the consequent inpact on
fish habitat, wll returnto current conditions. The BEQ has offered no
evi dence to dispute BLMs determnation that any inpact to fish habitat, in
terns of cobbl e enbeddedness or otherwse, wll not will not be
significant.

If nothing el se, the record clearly establishes that BLMw || not be
able to reach the MP obj ective that the quality of fish habitat in the
entire lower reaches of the Arerican Rver be 80 percent of its potential,
in the absence of habitat inprovenent efforts. This is due to the
lingering inpacts frompast dredge mning, as well as |ivestock grazing,
road construction, and other activities. As BLMsaid: "[The] Anrerican
Rver [near the project area] * * * has been severely degraded by past
dredge mning and woul d not recover naturally (30 years). Evaluation of
past dredged[-]mned sections of river have shown virtual |y no i nprovenent
in the past 15 years unl ess streami nprovenent actions were initiated.”
(EAat 31.) Such efforts are ongoing, to the extent that tine and fundi ng
permt. (Decisionat 3.) Failure to achieve that objective wll not be
due to the current tinber sale. In general, as BLMnoted, current sedi nent
yields were already "adversely affecting fish production.” (EAat 28.) A
worst, the sale will have an adverse inpact on sedinent yields, and thus
fish habitat, in the | ower reaches of the Arerican Rver only for 1 year.
(EAat 23.) After that, the inpact wll returnto current levels. Al of
this weighs in favor of further habitat inprovenent, rather than agai nst
the sal e.

Further, the sale will conformw th the other MAP objective that it
occur concurrent with habitat inprovenent efforts that show a positive,
upward trend in habitat conditions. It is obvious that BLMhas not reached
its final goal. However, such efforts have inproved fish habitat in every
part of the |ower reaches of the Awerican R ver that have recei ved such
attention. (EAat 5) There is no reason to expect that the additional
1/2-half mle that BLMintends to treat in conjunction wth the sale wil
not |ikew se benefit. This is plainly a positive, upward trend.
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Mtigati on Measures

The EQ asserts that NEPA requires an agency to utilize mtigation
neasures to support a FONS. The EQ clains that BLMfailed to discuss the
adequacy of the mtigation adopted for the Forgotten 400 project and al so
failed to discuss the justification for adopting sone, but not all, of the
recommended mitigation neasures. The EQ asserts that BLMhas an
obligation to disclose the likely effectiveness of the neasures it has
adopted. (SR at 4.)

A FONS may be predicated on a finding that changes to or restrictions
on a project wll sufficiently mnimze the environnental inpact. |daho
Natural Resources Legal Foundation, Inc., 115 IBLA 88, 91 (1990), and cases
cited. However, in such circunstances NEPA requires anal ysis of any
proposed mtigation neasures and how effective they would be in reduci ng
the inpact to insignificance. See Northwest Indian Genetery Protective
Ass'n v. Peterson, 795 F.2d 688, 697 (9th dr. 1986), rev' d on other
grounds, Lyng V. Nort hvest | ndi an Cenet ery Protective Association, 485 US
439 (1988); Kendal |'s Goncerned Area Residents, 129 I BLA 130, 139 (1994);
40 CF.R § 1502. 16(h).

V¢ note that the EA at issue refers to 12 recommended mitigation
neasures. (EA at 34-35.) However, BLMconcl uded that "[t]he
i npl enent ati on of these neasur es [i s] not required to prevent significant
adverse inpacts to any resource.” 1d. at 34. Therefore, the detailed
anal ysi s described by EQ is not reqwred inthis instance. The EA stated
that the recormended neasures taken individually nay be accepted, nodified,
or rejected by the decision naker. 1d. at 34. Inthis case, six
mitigation neasures were adopted by the Area Manager. (Decision Record at
1.) The EA has provided no evidence to showthat BLMs Deci sion
concerning the mtigati on neasures was in error.

dean Water Act—New Infornation

Fnally, EQ states that there was a "significant devel opnent"
foll ow ng i ssuance of the April 1994 Decision Record that the Area Manager
failed to take into account before deciding, in his My 1994 Decision, to
proceed wth the planned tinber sale. (SORat 5.) The EQ notes that, on
My 13, 1994, the Lhited Sates Environnental Protection Agency (EPA
proposed to list both the Arerican and Red Rvers as "Wdter Quality Limted
Segnent s” (VLS), under section 303(d) of the Qean Vdter Act (OM), as
anended, 33 US C § 1313(d) (1994). (SR at 5 Answer, Ex. B) The EQ
notes that if the rivers were to be finally listed as VQ_S s, the Sate of
| daho woul d be required to set a "Total MwxinumDaily Load" (TML),
establishing the total anount of sedinents that coul d be introduced into
each of the rivers. (SORat 5) The EQ asserts that, in viewof the fact
that BBMadmts that neasurabl e amounts of sedinent wll be introduced into
the two rivers as a result of approved tinber sale activities and the
possibility that the two rivers will be listed as VLS s, BLMshoul d be
required to precl ude such
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activities until TML's are set and it is denonstrated that they wll not
cause sedi nents to exceed those levels. 1d. Ve are not persuaded.

Section 303(d) of the OM, 33 US C § 1313(d) (1994), provides for
the identification by the Sate wth EPA approval (or, if necessary, by the
BEPA of waters where existing effluent limtations restricting point source
di scharges of pollution are not stringent enough to ensure satisfaction of
applicable water quality standards. 33 US C 8§ 1313(d)(1)(A and (2)
(1994); 40 CF.R 8§ 130.7(b) and (d); Environnental Defense Fund, Inc. v.
Qostle, 657 F.2d 275, 294 (DC dr. 1981); Aaska Center for the
Environnent v. Reilly, 796 F. Supp. 1374, 1375 (WD Wdésh. 1992), aff'd, 20
F.3d 981 (9th dr. 1994); Aaska Genter for the Ewironnent v. Reilly, 762
F. Supp. 1422, 1424 (WD VWésh. 1991). These identified waters are known
as WV)Ss. Sed4d0CFR 8§8130.2(j), 7(b), and 10(b)(2); Serra d ub,
North Sar Chapter v. Browner, 843 F. Supp. 1304, 1307 (D Mnn. 1993);

A aska Genter for the Environnent v. Reilly, 762 F. Supp. at 1424.

To our know edge, the Anerican and Red R vers have not been listed as

VW)Ss. Thereis nothing toindicate that the rivers wll ever be |isted.
BEven assuming that they are listed, section 303(d) of the OM provides
that TML's nust then be established by the Sate wth EPA approval or, if
necessary, by the EPA See 33 US C 8§ 1313(d)(1)(Q and (d)(2) (1994); 40
CFER 8 130.7(c)(1) and (d); Enironnental Defense Fund, Inc. v. Qostle,
657 F.2d at 294; A aska Genter for the Environnent v. Reilly, 762 F. Supp.
at 1424; Aaska Center for the Environment v. Reilly, 796 F. Supp. at 1375.
The TMIL' s represent the naxi numanounts of pollutants frompoi nt and
nonpoi nt sources that a VLS can receive on a daily basis wthout violating
applicable water quality standards. See 33 US C § 1313(d)(1)(Q (1994);
40 CF.R 8§ 130.2(e)-(1); Aaska Genter for the Environnent v. Reilly, 762
F. Supp. at 1424. The establishnent of TML's wll only occur in
accordance wth the statutorily-nandated priority ranking of the rivers on
the V@S list. 9 See 33 USC § 1313(d) (1) (Q (1994); 40 CF.R §
130.7(b)(4) and (c)(1); A aska CGenter for the Environnent v. Reilly, 762 F.
SQupp. at 1424. This nmay take "nmany years," 59 Fed. Reg. 30933 (June 16,
1994); see also 43 Fed. Reg. 60665 (Dec. 28, 1978) ("HEPA recogni zes that
Sate developnent of TML's * * * for all [WQLSs] wll be a lengthy
process"); Aaska Center for the Environnent v. Reilly, 796 F. Supp. at
1380 ("OM requires the BPAto work wth the Sate * * * to establish a
reasonabl e schedul e for the devel opnent of TMOLs for al |l waterbodi es
designated as [V S s]"). In any event, the establishnent of TML's has
yet to occur. In general, we discern no violation of any provision of the
OM, including section 303(d), fromallow ng the ti nber

9/ Thislist isreferred to by BPAas the "Section 303(d) List." (Answer,

Ex. Aat 2; see Answer at 8 Ex. Bat 3.)
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sal e to proceed, nor has Appel |l ant denonstrated that there will be any
violation. See OQegon Natural Resources Gouncil, 116 IBLA 355, 373 (1990).

Further, we note that the ultimate aimof listing rivers as VS s is
to provide for the attai nnent of applicable water quality standards. 33
USC 8§ 1313(d)(1)(A (1994); 40 CF.R 8§ 130.7(b)(1); Aaska Genter for
the Environnent v. Reilly, 762 F. Supp. at 1424. Indeed, a WS is sinply
an identification of waters where applicable water quality standards are
not being net or are not expected to be net by application of existing
effluent limtations. See 33 USC 8§ 1313(d)(1) (A (1994); 40 CF.R §
130.2(j). The BLMhas provi ded evidence that it is now conplying wth
Sate requirenents devel oped in response to the Sate's designation of both
rivers as "Stream Segnents of Goncern,” includi ng best nanagenent practices
established for the Anerican Rver. (Answer at 9; EAat 1.) There is no
evidence that the instant tinber sale, wth all of the project design
features and mitigation neasures intended to mnimze erosion, wll cause
sedinent yields that do not satisfy applicable water quality standards.
Thus, we see no reason to del ay inpl enentation of the Area Manager's My
1994 Decision to proceed wth the sale. . Ewironnental Defense Fund,
Inc. v. Qostle, 657 F.2d at 295 (declining to take action absent
anticipated violation of water quality standards).

Qverall, we conclude that EQ has failed to denonstrate that there are
any possi bl e adverse environnental inpacts not addressed by BLMin its EA
or that any of the inpacts addressed nay, due to a failure of mtigation
neasures or otherwse, rise tothe level of "significant,” thus requiring
preparation of an HS It has offered no i ndependent scientific analysis
by any recogni zed experts of the |ikely consequences of roadbuilding and
tinber harvesting in the project area. In short, EQ's case | acks
essentia proof. See Oegon Natural Resources QGouncil, supra, at 360
(1990).

The NEPAis prinmarily a procedural statute designed "to insure a fully
inforned and wel | -consi dered decision.” Vernont Yankee Nucl ear Power Gorp.
v. Natural Resources Defense Gouncil, Inc., 435 US 519, 558 (1978). It
requires that an agency take a "hard | ook™ at the environnental effects of
any naj or Federal action. Keppe v. Serra Qub, 427 US 390, 410 n. 21
(1976). Ve conclude that BLMtook a "hard | ook™ at the environnent al
consequences of the proposed tinber sale, bringing to bear all of its
scientific expertise, wth the result that it has considered all rel evant
natters of environnental concern. V& further conclude that BLMhas nade a
convi nci ng case, based on its analysis, that no significant environnental
i npact may occur as a result of proceeding wth the sale, and thus
preparation of an HSis not required. For these reasons, we concl ude t hat
BLMs environnental review conported wth section 102(2)(Q of NEPA See
Kendal | 's Goncerned Area Residents, supra, at 138.

To the extent not expressly or inpliedy addressed in this Decision,
all other argunents rai sed by Appel | ant have been consi dered and are
rejected. See National Labor Relations Board v. Sharples Chemicals, Inc.,
209 F. 2d 645, 652 (6th dr. 1954); Qacier-Two Mdicine Aliance, 88 IBLA
133, 156 (1985).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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